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Before the 5“% E{.J&E‘EVE@
Federal Communications Commission
Washington, DC 205354 AN 30 2004

ML CONUMICATIONS COMMISSION

I the Matter of WACE OF THE SEGHETARY

Cingular Interacuve. LP. kiler 1D 809337,
RN 0003-2932-48

Apphcation  for Review of Invoices and
Dunning Notices from the Universal Services
Administrative Company

e N N

I'ederal-State toint Board on Universal Service CC Docket No 96-45

o I he Commission
APPLICATION FOR REVIEW

Pursuant to Section 54 719 ¢r seq of the Commussion’s rules, 47 C F.R § 54.719 et seq
Cingular Intcractive, LI (*C17) hereby apphes for review of the Universal Service Administra-
tive Company’s (“"USAC'S™) contnuing assessments of Umiversal Service Fund ("USE™) contri-
butions from C1 for information services that are not subject to a USF contribution requirement.
as detarled herein These unjustified assessiments have resulted in dunning notices from USAC.
and now the first portion of the nonexistent debt has been transferred to the Commussion for
collection. as a result of which the Chiet of the Revenue and Operations Group, Office of Man-
aging Dircctor. (“OMD™), has 1ssued a December 31. 2003 “Final Demand and Notice of Debt

Transfer™ (*Final Dunming Notice™ ' By the Final Dunning Notice, OMD asscrts that CI owes

(Appendix, Ex 1) In a separate Petition for Reconsideration being submitted today,
pursuant to Section 1 106 of the rules. Clis asking OMD (o reconsider the Final Dunning Notice.
b the event €1 s here found to be providing no telecommunications services and thus exempt
ftom USE contribution assessments. there would be no USF contribution deficiency and no basis
for conunuwing with OMD’s collection ¢fforts  The Appendix contaiming the exhibits for both
filings 15 bewng filed scparately under a request for confidential treatment pursuant to Section
0 459 of the rules. because it contains confidential financial data.



past duc momes for federal universal service fund (“USF™) contributions and demands payment
by January 30, 2004  For (he reasons discussed herein. Cl owes no past due USF contributions
I'he only services Cl provided during the time period for which USAC has sent mvoices claim-
mg USI contributions arc information services, which are not subject to USF contribution

requirements

INTRODUCTION AND SUMMARY

In the absence of any documentation {rom the Comnussion or from the Universal Service
Admmistrative Company ("USAC™) determimimg that CI provided telecommunications services
and rejecting Cl's notification that 1t did not provide any such scrvices, Cl is unaware of the
specific hasis for the claim that funds are overdue. The demand appears to 1gnore CI's reclassi-
fication of 1ts services as information services, as reported to USAC in a revised fourth guarter
2002 Form 499-)  Theremn. Cl reduced its reported telecommunications service revenues to
zero  [he reclasstfication was based on the FCC's evolving interpretation of the difference
between mformation services and telecommunications services, as discussed mn Section 1B,
below ® The reevaluation of CHs services was prompted by a change m USE reporting and
contribution requirements. as indicated m the cover letier. dated March 12, 2003:% in revising its
LISE reporting procedures, Cl reevaluated its services in hght of a series of FCC decisions’ and

concluded that 1t was not providing any tcleccommunications services.  (Appendix, Ex. 2.)

: Exhibit 20, contamed in the Appendix, contains a more detailed explanation for the
reclassification

; See Federal-State Jomt Board on Universal Service, 1998 Bienmal Regulatory Review —
Streamimed Contributor Reporting Requirements, CC Docket 96-45, Report and Order and
Second Further Notice of Proposed Rulemaking, 17 FCC Red 24952 (2002)

1 . .
CT and 1ts parent, hike other wireless service providers, had also been prompted to reex-

amine the proper classification of 1ts services in the process of determining how to become
CALEA-compliant ~ See, ¢ g. Letter Request for Packet Mode Extension or, Alternatively.
Clanfication, dated Nov 19, 2001, from Ben G Almond. Cingular Wireless LLLC, to the Secre-
tary (liled under request for confidential treatment).
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Thereafter. Cl did not have any telecommunications service revenue to report and thus has not
led (and nced not Nle) any further quarterly Form 499-Q Telecommunications Reporting
Worksheels

Shortly aficr CI stopped reporting telecommunications service revenues because it had
none. USAC started sending Cl invoices tor purportedly due USFE contnibutions, citing 2003
Form 499-Q data that had nor been filed: this appears to be an estimate by USAC based on prior
years” data  There 1s no mdication whether these mvoices were sent because the cessation of
ClI's Form 499-Q filings automatically led to an (¢rroneous) assumption that Cl was continuing
10 provide telecommunications services and had fatled to fiie a Form 499-Q or the invoices were
huased instead on a rejection of CI's reclassification of its services as information services and a
determination that Cl continued to provide telecommuntcations services. There is no acknowl-
edgement of CI's reclassificaton and no explanation for impufing telecommunications service
revenue o C1 When ) did not pay the bills because 1t had no telecommunications service
revente and was not hable for USF contributions. USAC began assessing late fees.

I"ive months after Cl had filed its last Form 499-Q) and its Form 499-A for calendar ycar
2002, and after live invoices had been sent by USAC, USAC initiated an audit of CI's Form
J99A for calendar year 2002 Noting the significant reduction in interstate/international tele-

commumications service revenue reported for 2002 versus 2001, the August 26, 2003 audit letter

) Cl's revised Form 499-Q for the fourth quarter of 2002 showing zero telecommunications
service resenue was [iled March 12, 2003, with a cover letter explaining that CI had determined
Ils services were exclusively information services. (Appendix, Ex 2.) This was followed by
CFs 2003 Form 499-A. covering catendar year 2002. filed on March 27,2003 (Appendix, Ex.
3) The latter form reported telecommunications service revenues for the three quarters in which
such revenues had been reported on Forms 499-Q - The first invorce sent by USAC using hy-
pothesized Form 499-Q data as a basis for assessing USF contributions was [nvoice No.
LBDI00000065374, prepared on April 22, 2003, only a few weeks later. (Appendix, Ex. 4.)
Addimonal mvorees are dated May 22. 2003: June 20, 2003; July 22, 2003, August 22, 2003;
September 22, 2005, October 22. 2003. November 21, 2003; December 22, 2003; and January
222004 (Appendix, Exs. 5-13 )



requested supporting documentation for the decrease  (Appendix, Ex. 14) CI's response, dated
September 25, 2003, explained that CI had reviewed its services “under existing Commission
precedent.” determimed that all ot 1ts service offerings were “information services, not telecoms-
munications services.” and concluded that 1t was not obligated to file Form 499. (Appendix, Fx
53} Cladded that 1t was not “currently seeking to recover for funds it remttted to NECA based
on prior vears” [reported] revenue.” but said CI did not have end user telecommunications
revenue to report - The letter contained a deseription of CI's services and tts rationale for reclas-
stiving them as information services
On October 15,2003, USAC concluded its audit. stating:
The information furnished s sufficient for the administrator to
close 1its review  No further action is required on your part at this
nme regarding annual revenues reported for the period January
through December 2002,
(Appendix, By 16}
Importantly. on October 28. 2003, less than two weeks later. USAC sent Cl a dunning
letter for allegedly past due USIE contributions. (Appendix. Ex 17) The amount claimed did
not cortespond Lo the amount stated 1 any of the allegedly past-due invoices, and did not iden-
uly which specific overdue balance USAC was secking to recover. The letter stated that it was
Cs ~second past due nouce” but also carnied the heading “FIRST NOTICE-—DELINQUENT
ACCOUNIT ™
On November 26, 2003, C1 responded to this notice, asserting that CI does not have a
balance due o USAC and requesting that USAC review and correct 1ts files. (Appendix, Ex
(8) On that same date. USAC sent two more dunming letters to Cl. One of these carned the
heading “PAST DUE NOTICE™ and claimed an amount past due that was slightly greater than
the amount clatmed 1n the October 28 notice (Appendix. Ex 19.) The second was described as

a seeond past due notice”™ bul. like the October 28 notice. also carrred the heading, “FIRST

4



NOTICE-—DELINQUENT ACCOUNI™ This notice claimed an amount that was shightly less
than the sum ol the amounts claimed 1n the other two nouces. Neither of the November 26
notices corresponded to the amounts stated in any of the allegedly past-due invotces, nor did they
dentity which specific overdue balances USAC was seeking to recover.

On Tuesday, December 16, 2003, representatives of Cl and outside counsel met with staff
of the Wirehine Competition Bureau’s (“Bureau™) l'elecommunications Access Policy Division
to discuss this matter.” The staff had not been apprised of the correspondence between CI and
USAC. which Cl provided to the staff in the days after the meeting. The parties also discussed
the nature ol Cl's services and. pursuant to the staff™s request, Cl provided the staft with addi-
tonal detailled itormation describing CI's services on January 28. 2004 (Appendix, Ex. 20.)

I'iteen days after the meeting, on New Year's Eve. the OMD sent its Final Dunning No-
uce (Appendix, Ix 1) It sought payment of the amount USAC had claimed n 1ts initial
October 28 notice and threatened to refer the matter to the Department of the Treasury or the
Department of Justice for collection

C1 representatives had {urther discussions with Commission staft on January 26, 28, and
29, 2004 regarding this matter to determine the feasibility of sua sponfe action on the Commis-
sion’s or Burcau’s part to rescind or otherwise hold i abeyance the Final Dunning Notice  Cl
understands that the filing of this Application for Review and the accompanying Petition for
Reconsideration ol OMD™s Final Dunming Notice will result in OMD holding any collection
action 1 abeyance until the Commission has the opportunity to consider the significant regula-
tory 1ssues rarsed  Cl reserves the nght o seek a stay or other formal suspension of collection

acuion in the event this understanding 1s incorrect

6 - o .
I'he statt members in attendance mcluded Diane Law Hsu, Jim Lande. and Paul Garnett
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In the abscnce of any Form 499-Q reports from CI reporting telecommunications service
revenue, and after being informed that CI only provides information services, USAC had no
valid basis for attributing any telecommunications service revenue to CI, and OMD has no basis
for secking to collect USF contributions  The USF contributions at issue would be due and
owing only to the extent that CI's services are nor informalion services but are, instead, tcle-
communications services  Neither VSAC nor OMD has the authority. however, to classily
services

USAC’s mvoices and dunning notices and the OMD Final Dunning Notice must be va-
cated because Cl's serviees are information services, not (elecommunications services, and thus
its services are not subject to federal USF contribution requirements. Moreover, USAC and
OMD lack authonty to make a determination that CI is providing telecommunications services,
as discussed 11 Section 111, below  They may not impose the USE assessments at 1ssue unless
and untl the Comnussion reverses existing precedent and determines that CUs services are
telecommunteatons services  Fially, any USF contribution bitling tor CI's services that have
been reclassified as information services 1s arbitrary and capricious, grven USAC’s satisfactory
completton ol an audit of the reclassified services for calendar year 2002, the differing amounts
clatmed in cach USAC dunming letter without any explanation or correspondence to the amounts
hilled on 1ts mvoices. and the failure to provide the basis for determining that the debt is due.

[ his matter can be resolved in favor of CI based on existing FCC decisions, policies, and
oudelines  Accordingly. corrective action can be taken by the Wireline Competition Bureau
under delegated authority  Those same FCC decisions, policies. and guidelines do not support
assessing Cl for USF contributions. C17s services could be found to constitute telecommunica-
tions services only by adopting new policies and overruling or departing from the Commission’s

authoritative case law, which cannot be accomplished under delegated authority. Accordingly. if



a decision in Tavor of Cingular 1s not forthcoming. CI respectfully requests that the instant
petttion be referred to the full Commission pursuant to Section 54.722 of the rules, 47 C.F R. §
54722

DISCUSSION

I CINGULAR INTERACTIVE’S SERVICES ARE INFORMATION SER-
VICES, NOT TELECOMMUNICATIONS SERVICES

USAC has asserted that Cigular owes USF contributions because of alleged inter-
state/international telecommunications service revenues. which it has estimated in a series of
imvolces  According to the Final Dunning Letter, “[tlhe ['CC has determined that the funds are
owed 1o the United States pursuant to the provisions of 47 U S.C § 254” — 1 ¢, the statutory
provestons authorizing the Comnussion 1o 1equire elecommunications carriers (and certain
providers of telecommunications) to contnbute to federal USF programs. In order for any
contmibutions to be due. however, the Comimission first must reject Cl's argument that its ser-
vices are information services  The Commission has made no such determination. Moreover,
VISAC performed an audit and made no such determination. CI's services are clearly informa-
tion services not subject to federal USE contribution obhigations  [n fact, USAC’s latest invoice,
dated January 22, 2004, appears lo agrec, since 1t postulates zero interstate/international tele-
communications revenue [or Cl and does not assess any new USF contribution obligation.

A. The Commission Docs Not Require Providers of Information Services
to Contribute to Federal USF Programs.

Section 234(d) ol the Acl requires that ~[c]very telecommunications cartier that provides
mterstate telecommunications services shall contribute, on an equitable and nondiscrinmnatory
hasis. 1o (he spectfic. predictable. and sulficient mechanisms established by the Commission to

preserve and advance univessal service ™ Section 54 706 of the rules further provides that

47USC §254(d).



“feIntities that provide interstate telecommunications to the public, or to such classes of uscrs as
to be effectnely available to the public, for o fee™ includimg mobile radio services meeting this
classification. “will be considered telecommunications carriers providing interstate telecommus-
mcations services and must contribute to the universal service sSupport programs ¥

he Communications Act and Commission precedent are uncquivocal — a given service
can be either an information service or a telecommunications service, huf not both° Telecom-
munications carriers provide “telecommunications™ on a common carrier basis — 7e., “the
ransmission herween or among points specified by the user, of information of the user’s choos-
me. withou! change n the tarm or content of the information as sent and recerved.™” In con-
trast. an “information service™ 1s “the offering of a capability for generating. acquiring, storing.
transforming. processing, retrieving. utilizing. or making available information via telecommuni-
cations. and mcludes electrome publishing, but does not include any use of any such capability
lot the management, control. or operauon ot a telecommunications system or the management of
a telecommunications service” — and has been deemed essentially equivalent to “enhanced

services™ under Computer 11 An mformation service. by definition. 1s not “telecommunica-

¥ 47 CF R § 54 706(2)(2)

! See Inqury Concermng High-Speed Access to the Internet Over Cable and Other Fuactili-
ries, Declaratory Ruling and Nolice of Proposed Rulemaking, 17 FCC Red 4798, 4823-24, 99 40-
A1 (2002 (Cable Modem Declavatory Ruling, aff 'd and rev'd in part, Brand X Inicrnet Services
VRO, 345 F3d 1120 (9th Cir 2003). pet for reh’g pending; Appropriate Framework for
Broadband Access to the Interner Over Wireline Facilmies. Notice of Proposed Rulemaking, 17
FCC Red 3019, 3029-30. 18 (2002) (Broadband NPRM), Universal Service Report at 11520,
11530. 49 39. 39. Non-Accounting Safeguards. Order on Remand, 16 FCC Red 9751, 9755-76,
0759-60, 9769. 14 9-10, 17-18, 37 (2001) (InterLATA Information Service Remand Order)  See
alvo Universal Service Report at 11520-24. 99.40.46

v d7USC §153(43).

I 153¢20). HR. Conr. REP No  104-458. at 115-16 (1996); Second Computer In-
iy, Fmal Decision, 77 F C.C 2d 384, § 97, recorn. 84 ¥ C.C 2d 50, 99 11-18, 26 (1980)
(Compuier 1), 47 C PR § 64.702(a), lniercarrier Compensation for ISP-Bound Traffic. Order
on Remand and Report and Order. 16 FCC Red 9151, 9 11 n 16 (2001) (“Compensation Or-

(contimued on nest page)
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uons.” even though telecommunications 1s an essential element of 1t '? Thus, end-user revenues
dertved flom “information services™ are not subject Lo USE assessment under the current regula-
tory scheme

the Commuission is clearly of the view that, regardless of whether an information services
provider obtains telecommunications from another firm or self-provisions telecommunications
on 1ts own. the services remain mformation services  Having rejected dual classification, the
Comnussion deternimed that a service should be classified as telecommunications “only when
the enuty provides a transparent transnisston path.” and that. as a consequence, if it “offers
subscribers the “capability for generating. acquining. storing, transforming, processing, retrev-
ma. utthzing or making avmlable mformation via telccommunications.” i does not provide
telecompmmcarions, o 1y using telecommunications """ As the Commission has held since as
carly as 1998. “|a]n offering that constitutes a single service from the end user’s standpoint 1s not
subjeet 1o carrier regulation simply by virtue of the fact that 1t mvolves telecommunications
components ™' Where an information services provider utilizes another firm’s telecommuni-
cations services. 1ts product 1s elassified solely as an information service

Further, when the telecommunications component of an information service is self-
provided via an information service provider’s own facilities, such as a cable television operator

ollering ~cable modem™ Internet acceess using telccommunications capacily on its own network,

tHinate contmud )

deir ). ciing Federal-State Jomni Board on Universal Service, Report 1o Congress, 15 FCC Red
FTSOT1. 11.531 (1998) (Universal Service Report)

- Federal-Staie Jomt Board on Universal Service. Report and Order, 12 FCC Red 8776,
Q1 79-80. % 788 (1997 (Umiversal Service Order).

a {mversal Service Report at 11521, 4 41 (emphasis added).
See rd at 11529, 9 58

See Cable Modem Decluratory Ruling at 4823-24, 99 40-41, Broadband NPRM at 3029-
3009 18 (2002) (Broadband NPRM), Universal Service Report at 11520, 11530, ™ 39, 59
Inter LATA Information Service Remand Order at 9755-76. 9759-60, 9769, 59 9-10, 17-18, 37 ;
see also Universal Service Report at 11520-24, 99 40-46

14
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the Commussion does nor view the provider as offering a telecommumcations service to an end
user. but rather 1s mercly “using telecommunications to provide end users with cable modem
service 7' Similarly. m the wirelimne context. the Commussion has stated that because “wireline
broadband Internet access services fuse communications power with powerful computer capa-
bibities and content, these services appear to {all within the class of services that the Commission
has tradibionally wdentified as “information services.” which blend communications with com-
puter processing ™' While the Commussion has sought comment on whether information service
providers should be required. in some instances, to contribute to federal USF programs based on
their self-provisioned telecommumeations, the Commission does not currently require them to do
%

0

B. CI’s Services Entail the Acquisition, Storage, and Retrieval of End
User Information.

The Mobitex network. described in more detail 1n the letter 10 Burcau staff contained in
I:xhibit 20. incorporates a number ol capabilities demonstrating that service offerings utilizing

. 4] ~ . ~ .
the Mobitex network are mtormation services.'” An information service includes “the offering

. : . : . 2220 .
ol a capability tor acquiring, storing, |or] retrieving . information *’" The Mobitex net-
work meets each of these statutory criteria

" Cable Modem Declaratory Rufimg at 4824, 941 The Commission is still of this view,

notwithstanding the Ninth Crrcuit’s Brand X decision  See Federal Communications Commuis-

ston. Petition for Rehearing En Bane w Brand X Mrernel Services v FCC, No. 02-70518 (9th
Cir filed Dec 3, 2003)

v Broadband NPRM at 3027.9 13

fd at 3052.9 74,

Clincorporates by relerence Exhibit 200 which more fully explams the operation of the
Mobitex network and why its services are information services

. A7USC §153(20)

[
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- : 21 C .
[he Mobitex network stores an MPAK®' communication from an end user for a period of
up to 3 days unul such time as the recipient retrieves the message. Here, the Mobitex network’s
treatment of an MPAK communication direetly parallels the Commission’s description of email
mformation services.
1 he process begins when a sender uscs a software intertace to gen-
erate an clectronic mail message (potentally including files in text.
eraphics. video or audio formats) The sender’s Internet service
provider does not send that message directly to the recipient
Rather. if conveys i to a “marl server” computer owned by the re-
ciprent’s Internet service provider, swhich stores the message unfif
22
the reciprent chooses to aeeess 1.°°
LLihe an emairl message, an MPAK 15 stored on a provider’s facilities; and like an email
message. the MPAK remains on the provider’s facilities “until the rectpient chooses to access it”
— ;¢ . tf and when the recipient customer has his or her device turned on in a coverage area
Turthermore, other offerings with store-and-lorward or storage and rctrieval capabilitics akin to
the Mobitex nctwork, such as store-and-forward fax and voice mail, have been deemed informa-
. . . . . .
LION SCrvices I'mally, the Commission has found that “telecommunications service 15 defined
under the Act i terms of “transmission,” and nvolves the cstablishment of a transparent com-
H -2 | - H [ i
munications path ™ The Mobitex network’s Dynamic Link Registry ( DLR™*" feature, how-
cver. lacilitates a “sessionless™ technology, thus obviating any need 1o establish such a “transpar-

ent communications path.” In addition, CI's Mobitex network provides a variety of protocol

transformanions and conversions through Gateways., Application Scrvices. or as part of the

! An MPAK 1s a umque protocol for transmitting a packet of data within the Mobitex
system. See Appendin, Ex 20, at 1

- Unversal Service Reporr at ¥ 78 (emphasis added).

- See Telecommumcations Carriers’ Use of Customer Proprietary Network Information,
Second Report and Order and Further Notice of Proposed Rulemakimg, 13 FCC Red 8061, 8116-
RT19, 94 72-74 (1998). vacared in part on other grounds sub nom U S West, inc v FCC. 182
I 3d 1224 (10th Cir 1999)

B Id ats 72

See Appendix, ix 20, at 2
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intherent nature of the Mobitex network designed to mect customers’ necds Accordingly, CT's
services clearly fall well within the statutory definition of information services, and USAC had
no authority to demand turther payment of USE contributions from C1.

I. USAC HAS FALLED TO COMPLY WITH THE COMMISSION’S RULES
AND EXCEEDED THE SCOPE OF ITS DELEGATED AUTHORITY

The Commission has emphasized that USAC’s authority 15 expressly limited 1o matters
~exclusively adminstrative ™ The Commussion lumited USAC's authonty in this regard
“lefonsistent with Congress’s directive that [USAC] not interpret rules or statute™ and 1n part to
assuage Congress’s concerns for the lawfulness of Commission-adopted universal service
support mechamsms, 27 USAC's actions toward CL. however, represent the very actions of
concern 1o the Commission and Congress

A. USAC’s Apparent Interpretation of the Act’s and Rules’ Distinctions

Between Telecommunieations Services and Information Services Ex-
ceeds the Scope of Its Authority

Section 34.702(¢) of the Commuission’s rules provides that USAC “may not make policy,
mterprel unclear provisions of the statute or rules, or mterpret the intent of Congress.”™  As
discussed above, Cl explained to the USAC that its services are information services not subject
to federal VSE assessments €l can only conclude that erither (1} USAC's issuance of the
various dunning notices 15 essentally on ~autopilot” despite the contrary determinations of 1ts
staff. or (2) USAC rejected CI's argument, and thus necessarily “interpret[ed] unclear provisions
ol the statute or rules, or interpret[cd] the mtent of Congress.” [n either case, 1ssuance of the

dunnming notices does not comply with the Commission’s Part 54 rules

i,

Changes 1o the Board of Directors of the National Exchange Carrier Association, Inc |
Federal-Staie Jomt Board on Universal Service, 13 FCC Red 25058, 25067-69. 99 16-18 (1998).
- See dal 25067 9 16, 1R Coni. REp. No. 105-504 (incorporating S. 1768,
§ 2005(b)(2)3A) (105th Cong, ). nto appropriations legislation)

3” 17 CF R §54702(c)



Scction 534 702(c) also provides that “|w]here the Act or the Commission’s rules are un-
clear. or do not address a particular situation, [USAC] shall seek guidance from the Commis-
sion ™™ Cl1s unaware that USAC sought any such guidance from the Commission. Based on its
hscussions with USAC personnel and Bureau staff. moreover, CI is fairly confident that USAC
requested no such guidance concerming the tssues raised by Cl's determination that it is a pro-
vider ot mformation services  The situation presented by C1's delermination is precisely the type
ol 1ssue that, to the extent USAC had any doubts or concerns, USAC could have and should have
hrought 1o the Comnussion’s atlention hefore proceeding with the 1ron fist of a debt collection
action
B. USAC’s (and OMD’s) Efforts to Collect USF Contributions from

Cingular Interactive Are Inconsistent with the Commission’s USF
Contribution Mechanisms

[he Commission’s USFE contribution regime 18 not particularly complicated: (1) a carrier
subject to the rules submits its annual and quarterly Form 499 filings. based on 1ts own good
farth estumates of its projected end-user revenues, (2) the carrier’s contribution obligations are
determined based on us reported revenues multiplied by the quarterly contribution [actor; and (3)
LISAC bills and collects from a contributor carrier accordingly °' Thus, a carrier that enters
“zero’ for its end-user telecommunications will be subject to a bill of “zero ™

I he Commussion’s enforcement mechanisms holster the self-reporting underpinnings of

the UST support mechanisms  For example. Section 54 707 authorizes USAC “to audit contribu-

2

fd

OMD’s automatic endorsement of USAC’s actions was also unlawful. Cl is also filing a
Peution for Reconsideration of OMD’s Final Dunning Notice  OMD may reseind its issuance of
the Final Dunning Nouce under delegated authority, but 1t cannot deny reconsideration under
delegated authonity  For OMD 1o mtiate collection action there would have to be Commission
action reversing established precedent and holding CI's services to be telecommunications
SCrVICes

! See rd §§ 54 709-54 711, Instructions for Form 499-A

Ly
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tors and carriers reporting data (o the administrator ™% [n addition, Section 54 711 provides that
“|tihe Commussion or [USAC] may venify any information contained m the™ Form 499 filings
and CI must “maintain records and documentation to justify information reported 1n the [Form
499]. including the methodology used to determine projections, for three years and shall provide
such records and documentation to the Comnussion or [USAC| upon request”  Finally.
“linaccurate or untruthful information . may lead to [criminal penalties]” and USAC must
“advise the Commussion of any cnforcement issues that arise and provide any suggested re-
sponse ™

UISAC exercised its authority to venfy Cl's determination and, as described above, Cl
responded to UISACTs inquiries, 1o USAC”s apparent sauistaction.™ “lo the extent that USAC had
addiional concerns concernmg the iegal 1ssues raised by CI's deciston. USAC was obligated to
“advise the Comnussion ol any enforcement issues that arise and provide any suggested re-
sponse " USAC took none of the steps required or authorized under the Commission’s rules,
opting nstead (whether by aflirmative decision or database tiat) to contmue to bill CI for ser-
vices 1L has, m good faith. deemed to be information services.  Such action 1s contrary to the
Commission’s rules  Accordingly, the Commission should reconsider OMD’s decision affirming
USAC s actions

IlI.  ISSUANCE OF THE INVOICES AND DUNNING NOTICES EXCEEDED
THE SCOPE OF USAC'S DELEGATED AUTHORITY

LUISAC s clamm that Cl owes USI contributions 1s explicitly based on 1ts attribution of in-

terstate/international telecommunications service revenue o Cl. Cl, however, has reported no

ld § 54 707

Seetion 54 711 also requires Lhat “[a]n executive officer of the contributor must certify to
the truth and accuracy of histonical data included m the |Form 499 filings]. and that any projec-
tions in the [T'orm 499 filings| represent a good-faith estimate based on the contributor’s policies

and procedures
id

2
IR}

See discussion at pages 3-4 above, see also Appendix. Ex 16
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such revenue for 2003 and has informed USAC that 1t has none because all of its services are
mlormation services  Given that information services are not subject to USF, and that CI has
filed no reports of telecommunications service revenue. the only way USAC could have reached
the decision that C1 provided telecommunications services subject to USF in 2002 would be to
disagree with Cl's determmation that 1t 1s providing only telccommunications services  This
would necessardy entarl a claim that CUs services are, 10 fact, telecommunications services and
that Cl s thus a “contributor™ subject to USL contribution obhigations  USAC, however, does
not have delegated authority to make such a determination

Vinder Section 54.702(¢) of the rules, 47 U S C § 54 702(c), USAC “may not make pol-
ey, interpret unclear provisions of the statute or rules, or interpret the intent of Congress Where
the Act or the Commission’s rules arc unclear. or do not address a particular situation, the
Admimistrator shall seek guidance from the Commussion ™ In other words, 1f USAC had any
question about whether C1 was providing only information services, it should not have unilater-
ally assigned CI an arbitrary quantity ot telecommunications service revenues and billed 1t for
USE support contributions; 1t should have sought FCC guidance USAC’s actions plainly exceed
the scope ol its delegated authority. and {or this reason as well tts enlorcement of USE payment

obligations must be rejected

IV. IT WAS ARBITRARY AND CAPRICIOUS TO ISSUE CONFLICTING
DEMAND NOTICES WITHOUT PROVIDING THE CALCULATIONS
UTILIZED TO ESTABLISH THE DEBT

It is a lundamental tenet of administrative law that agency decisions must be supported
by a reasoned basis.”” USAC violated this tenet by failing to explain the basis for calculating the
amounts purportedly due (mcluding the allotment of presumed telecommunications service

revenue to Cl) and by lathing to explam its determination (1" any) that CI's services are tclecom-

Burfmgron 1ruck Lines. Inc v 178 371 US 156, 168 (1962).
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municatons services  The dunning notices from USAC are for three different amounts, none of
which correspond to the USE contributions USAC s inyo1ces claimed were due

Moreaver. LISAC s mvoices used arbitrarily selected figures for the hypothetical mter-
state/mternational telecommunications revenuc on which it based its demands for USF contribu-
tions *® The figures selected appear to be the middle month of cach quarter, but the data is not
taken directly from that month of the previous year's Form 499-Q) filings, with one exception —
the revenue figure used for the January 2004 invoice. which does indeced correspond to the
amount reported im November 2002 ts <$0 00, thercby acknowledging the correctness of CI's
revised Form 499-Q for the fourth quarter of 2002, as sustained in the UUSAC audit for the
calendar vear 2002 This would appear o mean that USAC agreed with Cingular’s reclassifica-
tion of 1ts services lor the fourth quarter of 2002, disagreed with it for the first nine months of
2003 (as evidenced by 1ts claim that Cl had telecommunications service revenue in those
months). and agreed with 1t with respect to the beginning of the fourth quarter. This 1s not
reasoned decisionmaking.

As previously noted by the Eighth Circuit in the context of Universal Service, “If the
agency isell has not provided a rcasoned basis for 1ts action. the court may not supply one.™’
By 1ssuing the mvoices and demand letters, USAC reached the conclusion that Cl's USF contri-
butions were past due  Nether the mvoiees nor the demand letters provide the basis for the
conclusion that there was any contribution due at all and fail. as well, (o explain how it deter-

mined that the particular amount demanded was lawfully due, which is particularly arbitrary

30

The April. May, and Junc mvoices used nonexistent “February 2003 499Q" data; the
Talv. August, and September mvoices used nonexistent “May 2003 499Q” data; the October,
November, and December invoices used nonexistent “August 2003 499Q” data; and the January
2,004 mvoice used nonexistent “November 2003 499Q7 data (Appendix, Exs. 4-13.at 1)

Y Southwestern Bell Tel Co v FCC. 153 F 3d 523, 549 (8th Cir 1998) (quoting Downer v
United States . 97 F 3d 999, 1002 (8th Cir 1996) (per curiam)).
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gnen USAC s acceptance of the reclasstfication (and consequent lack of USF contribution) with
respeet (o the fourth quarter of 2002. and apparently with respect to the fourth quarter of 2003 as
well - This absence ol any explanation crosses the tine fiom “the tolerably terse to the intolerably

-3R

mute -
CONCLUSION

I'or the foregomng reasons. USACTs invoices and demands for payment tor USF contribu-

tions based on (¢lecommunications services allegedly provided by CI during 2003 should be

vacated  The Comnussion should confirm that Cl's services are information services not subject

o tederal USI contribution obligations and order that the OMB’s related collection proceeding

be terminated as moot.
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